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WHY DOES OCCUPATIONAL LICENSING 
MATTER IN THE YELLOWHAMMER STATE?
As 2020, a year that most of us would likely sooner 

forget, fades into the rearview mirror, the labor 

market nationally continues to rebound from the sig-

nificant downturn resulting from COVID-19 and the 
associated state policies meant to reduce the spread 

of the disease. According to the Bureau of Labor Sta-

tistics, in December 2020 the unemployment rate in 
Alabama was 3.9 percent —better than the national 
average (6.7 percent).1 Despite the difÏculties of deal-
ing with COVID-19, most Alabamans are able to ben-

efit from this robust job market. However, some of 
the most vulnerable citizens of the state are blocked 

from receiving an invitation to the party because of 

onerous occupational licensing laws.



3

Occupational licensing laws require aspiring workers to 
obtain a government permission slip to work. To obtain 

this permission slip, individuals must pass exams, pay 

fees to the government, complete minimum levels of 

education and training, and meet a variety of other entry 

requirements. By making it harder for individuals to 
work, individuals may have a harder time obtaining 

employment or be discouraged from participating in 

the job market altogether.

Occupational licensing has grown from affecting about 
1 in 20 workers in the 1950s to more than 1 in 5 (21.5 
percent) in 2019.2 Licensing results in wasted or misal-

located resources and creates unnecessary barriers to 

employment and economic prosperity. A recent study 

estimates that more than 18% of workers in Alabama are 
licensed and that licensing costs the state nearly 21,000 
jobs and $56 million per year.3 

Proponents of occupational licensing claim that licens-

ing improves the quality of service delivered to consum-

ers or protects public safety. Unfortunately, evidence 

does not support this claim. A comprehensive report 

performed by the Obama White House found little evi-
dence that licensing enhances quality.4 In fact, recent 
evidence using Yelp reviews suggests that licensing may 

reduce the quality of services delivered to consumers.5 
In an online platform for consumers seeking residential 

home improvement and maintenance services, consum-

ers seemed more interested in the prices and ratings of 

professionals than their licensing status.6

LICENSING MAKES THE AMERICAN DREAM 
BECOME A NIGHTMARE
In recently published research by the Archbridge Insti-
tute, we document how occupational licensing may be 

ending the dreams of citizens in Alabama of entering a 

new career and climbing the economic ladder.7 Between 

1993 and 2012, Alabama added licensing requirements 
for 36 low- and moderate-income occupations—5 more 
than the national average of 31. Relative to this aver-

age, we estimate that growth in occupational licensing 

in Alabama is associated with a 4 percent reduction in 

economic mobility and a 9.4 percent increase in income 
inequality. Growth in occupational licensing is associ-
ated with fewer opportunities for workers to earn more 

than their parents and a widening of the gap between 

the rich and poor. Occupational licensing limits oppor-

tunities for employment and prevents hard working 

Alabama residents from achieving the American Dream.

COVID-19 and our response have caused economic 
disruption, forcing businesses to close and millions 
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to become unemployed. Although we have seen some 

recovery, the number of people currently unemployed 

remains elevated. Given the state of our economy, pol-
icymakers should consider relaxing or removing any 

unnecessary regulations—licensing included. The sig-

nificant growth in occupational licensing occurring over 
this 20-year period has no doubt created a stumbling 

block for entrepreneurs. Licensing was added for pro-

fessions like athletic trainers, manicurists, and massage 

therapists. In the imminent economic recovery after 
COVID-19 subsides, occupational licensing laws will 
make it more difÏcult for aspiring entrepreneurs, and 
may discourage them from entering these trades and 

opening new small businesses. The unemployment rate 

does not tell the full story of workers that find them-

selves discouraged and desperate and drop out of the 

labor force or potential businesses that fail to open.

MOVING FORWARD: ROLLING REVIEWS, 
UNIVERSAL RECOGNITION, AND REDUCING 
THE BURDEN OF OCCUPATIONAL LICENSING
In 2017, neighboring Mississippi emerged as a national 
leader on occupational licensing reform after passing a 

sunrise review for new licensing legislation. This was 

expanded in 2020, giving the review committee greater 

authority to review existing licensing—a sunset review. 
The state of Nebraska moved forward with compre-

hensive reform two years ago with passage of the Occu-

pational Board Reform Act.8 The law subjects 20% of 
occupational regulations to annual review and sets forth 

guidelines to determine if occupational licensing is the 

appropriate form of regulation. Ohio passed a similar 
law last year and several states are considering a similar 

law this year.9 

This review is designed to ensure that licensing restric-

tions that are no longer necessary are removed and 

overly burdensome restrictions are reduced to the 

appropriate level once the effects of the regulations can 
be measured. Under a rolling review, a portion of the 

bodies that oversee the licensure of an occupation must 

conduct a review to justify the existing regulations. The 
bodies that oversee licensing must release an annual 

report recommending eliminating, modifying, or main-

taining licensing restrictions. The legislation contains 

language encouraging the least restrictive form of reg-

ulation that would help maintain consumer safety. The 

less restrictive alternatives to licensing include govern-

ment certification, registration, bonding, private certi-
fication, and market competition.   

Both consumers and professionals stand to benefit from 
this legislation. Reducing licensing requirements for 
occupations that pose a lower safety risk will increase 

competition, helping to increase the number of profes-

sionals to choose from and helping to lower prices. The 

legislation still maintains protection against potential 

harm to the consumer, but does so by targeting regula-

tion to the specific safety or quality issue. Meanwhile, 
professionals will benefit from the reduced barriers 
to entry for occupations that are now rarely licensed 

outside of Alabama. By matching the regulation to the 

risk posed by the industry, new entrants are saved from 

needless or irrelevant training which makes it more dif-

ficult to enter new fields or to move from other states. 

Another possible reform is universal recognition of out 

of state licenses. Arizona10, Iowa11, and Missouri12 have 

implemented this type of reform. The Mississippi House 
passed similar legislation in February.13 The purpose of 

universal recognition laws is to reduce the barriers to 

geographic mobility caused by state level licensing laws. 

States typically do not recognize the license granted by 

another state, even when the requirements are the same 
or greater. Under universal recognition, licensed profes-

sionals moving between states will be able to practice, 

without going through the licensing process again. In 
effect, occupational licenses would act similar to driv-

ers’ licenses, being granted by one state, but still legal 

to use in others. Professionals still must demonstrate 

their skills and ability, but once they do, we allow them 

to practice wherever they move. In 2018, Alabama law-

makers took a step in this direction by allowing this kind 

of licensing recognition for military families but has not 

yet made such recognition universal.

Professionals and consumers both benefit from this leg-

islation. It gives professionals the flexibility to relocate 
to a new state, encouraging interstate mobility. Workers 
can move to Alabama and begin practicing immediately, 

rather than wasting time and money retraining, reedu-

cating, and retesting. 

By accepting professionals that are already licensed and 

in good standing, proponents of licensing can still use 

the credential to discern of the quality of the profes-
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sional. Additionally, increasing the number of profes-

sionals will increase competition, helping to lower the 

prices that consumers pay for their services and increas-

ing the convenience of service. 

For too long, occupational licensing has been restricting 

opportunities for people in Alabama. Common sense 

reform should be implemented to improve the lives of 

the citizens of Alabama and help restore the American 

Dream of prosperity. 
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APPENDIX A: UNIVERSAL RECOGNITION OF OCCUPATIONAL LICENSES ACT

SUMMARY

The Universal Recognition of Occupational 

Licenses Act is model legislation that causes 

a state to recognize an out-of-state license if 

the worker (1) is currently licensed by another 

state and (2) has been licensed for at least one 

year. A worker does not lose his or her skills 

just by moving across state lines, yet this is how 

licensing laws often treat workers when moving 

between states. By adopting such a policy, states 

can better promote labor mobility and legally 

recognize that a worker retains his or her skills 

when moving from one state to another.

SECTION 1

Definitions

The words defined in this section have the meanings 
given them for purposes of this chapter unless the con-

text clearly requires otherwise.

A. “Board” means a government agency, board, depart-

ment or other government entity that regulates a 

lawful occupation and issues an occupational license 

or government certification to an individual.

B. “Government certification” means a voluntary, gov-

ernment-granted and nontransferable recognition 

to an individual who meets personal qualifications 
related to a lawful occupation. Upon the govern-

ment’s initial and continuing approval, the individ-

ual may use “government certified” or “state certi-
fied” as a title. A non-certified individual also may 
perform the lawful occupation for compensation but 

may not use the title “government certified” or “state 
certified.” In this chapter, the term “government 
certification” is not synonymous with “occupational 
license.” It also is not intended to include creden-

tials, such as those used for medical-board certifica-

tion or held by a certified public accountant, that are 
prerequisites to working lawfully in an occupation.

C. “Lawful occupation” means a course of conduct, pur-

suit or profession that includes the sale of goods or 

services that are not themselves illegal to sell irre-

spective of whether the individual selling them is 

subject to an occupational license.

D. “Military” means the Armed Forces of the United 
States including the Air Force, Army, Coast Guard, 
Marine Corps, Navy, Space Force, National Guard, 
and all reserve components and auxiliaries. It also 
includes the military reserves and militia of any 

United States territory or state.

a.  Do NOT insert a residency requirement. It is not relevant where the person lives. This bill’s purpose is to promote portability and efÏciencies in labor markets. Legislators have 
other means to promote residency.

b.  Do NOT insert a requirement that the personal qualifications be “substantially similar.” The one year of work experience covers any differences in qualifications between states. 
It only is important there was an examination, education, training or experience standards. It is unimportant what exactly those details were. 
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E. “Occupational license” is a nontransferable authoriza-

tion in law for an individual to perform exclusively a 

lawful occupation based on meeting personal qualifi-

cations. It includes a military occupational specialty. 
In an occupation for which a license is required, it is 
illegal for an individual who does not possess a valid 

occupational license to perform the occupation.

F. “Other state” or “another state” means any territory, 
or state other than this state in the United States. It 
also means any branch or unit of the military.

G. “Private certification” is a voluntary program in 
which a private organization grants nontransfer-

able recognition to an individual who meets personal 

qualifications and standards relevant to performing 
the occupation as determined by the private organi-

zation. The individual may use the designated title of 

“certified,” as permitted by the private organization.

H. “Scope of practice” means the procedures, actions, 
processes and work that a person may perform under 

an occupational license or government certification 
issued in this state. 

SECTION 2

Recognition of Another  
Occupational License or 
Government Certification

A. Notwithstanding any other law, the board shall issue 

an occupational license or government certification 
to a person upon application, if all the following 

apply:a

1. The person holds a current and valid occupa-

tional license or government certification in 
another state in a lawful occupation with a simi-

lar scope of practice, as determined by the board 

in this state;

2. The person has held the occupational license or 

government certification in the other state for at 
least one year;

3. The board in the other state required the person 
pass an examination, or to meet education, train-

ing or experience standards;a

4. The board in the other state holds the person in 

good standing;

5. The person does not have a disqualifying crim-

inal record as determined by the board in this 

state under state law;

6. No board in another state revoked the person’s 

occupational license or government certification 
because of negligence or intentional misconduct 

related to the person’s work in the occupation;

7. The person did not surrender an occupational 

license or government certification because of 
negligence or intentional misconduct related to 

the person’s work in the occupation in another 

state;

8. The person does not have a complaint, allega-

tion or investigation pending before a board in 

another state which relates to unprofessional 

conduct or an alleged crime. If the person has a 
complaint, allegation or investigation pending, 

the board in this state shall not issue or deny an 

occupational license or government certification 
to the person until the complaint, allegation or 

investigation is resolved or the person otherwise 

meets the criteria for an occupational license or 

government certification in this state to the sat-
isfaction of the board in this state; and

9. The person pays all applicable fees in this state.

B. If another state issued the person a government 
certification but this state requires an occupational 
license to work, the board in this state shall issue 

an occupational license to the person if the person 

otherwise satisfies subdivision A.

SECTION 3

Recognition of Work Experience

Notwithstanding any other law, the board shall issue 

an occupational license or government certification to 
a person upon application based on work experience in 

another state, if all the following apply:

1. The person worked in a state that does not use an 
occupational license or government certification to 
regulate a lawful occupation, but this state uses an 

occupational license or government certification to 
regulate a lawful occupation with a similar scope of 

practice, as determined by the board;

2. The person worked for at least three years in the 

lawful occupation; and 

3. The person satisfies section 2 subdivision  A, 5-9.
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SECTION 4

Recognition of Private  
Certification

Notwithstanding any other law, the board shall issue 

an occupational license or government certification to a 
person based on holding a private certification and work 
experience in another state, if all the following apply:

1. The person holds a private certification and worked 
in a state that does not use an occupational license 

or government certification to regulate a lawful occu-

pation, but this state uses an occupational license or 

government certification to regulate a lawful occupa-

tion with a similar scope of practice, as determined 

by the board;

2. The person worked for at least two years in the lawful 

occupation;

3. The person holds a current and valid private certifi-

cation in the lawful occupation;

4. The private certification organization holds the 

person in good standing; and

5. The person satisfies section 2 subdivision  
A, 5-9.

SECTION 5

State Law Examination

A board may require a person to pass a jurisprudential 
examination specific to relevant state laws that regu-

late the occupation if an occupational license or gov-

ernment certification in this state requires a person to 
pass a jurisprudential examination specific to relevant 
state statutes and administrative rules that regulate the 

occupation.

SECTION 6

Decision

The board will provide the person with a writ-

ten decision regarding the application within 

30 days after receiving a complete application. 

 

 

SECTION 7

Appeal 

A. The person may appeal the board’s decision to a court 

of general jurisdiction.

B. The person may appeal the board’s:

1. denial of an occupational license or government 
certification;

2. determination of the occupation;

3. determination of the similarity of the scope of 

practice of the occupational license or govern-

ment certification issued; or
4. other determinations under this chapter.

SECTION 8

State Laws and Jurisdiction

A person who obtains an occupational license or govern-

ment certification pursuant to this chapter is subject to:

1. the laws regulating the occupation in this state; and

2. the jurisdiction of the board in this state.

SECTION 9

Exception

This chapter does not apply to an occupation regulated 

by the state supreme court.

SECTION 10

Limitations

A. Nothing in this chapter shall be construed to prohibit 

a person from applying for an occupational license 

or government certification under another statute or 
rule in state law.

B. An occupational license or government certification 
issued pursuant to this chapter is valid only in this 

state. It does not make the person eligible to be work 
in another state under an interstate compact or reci-

procity agreement unless otherwise provided in law.

C. Nothing in this chapter shall be construed to prevent 
this state from entering into a licensing compact or 

reciprocity agreement with another state, foreign 

province or foreign country.
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D. Nothing in this chapter shall be construed to prevent 
this state from recognizing occupational credentials 

issued by a private certification organization, foreign 
province, foreign country, international organization 

or other entity.

E. Nothing in this chapter shall be construed to require 
a private certification organization to grant or deny 
private certification to any individual.

SECTION 11

Cost

The board may charge a fee to the person to recoup 

its costs not to exceed $100 for each application. 
 

 

SECTION 12

Preemption

This chapter preempts laws by township, municipal, 

county and other governments in the state which regu-

late occupational licenses and government certification.

SECTION 13

Emergency Powers

A. During a declared emergency, the governor may 
order the recognition of an occupational license from 

another state or foreign country as if the license is 

issued in this state.

B. The governor may expand any license’s scope of 

practice and may authorize any licensee to provide 

services in this state in person, telephonically or by 

other means for the duration of the emergency. 
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SECTION 1

Policy

For occupational regulations and their boards, it is the 

policy of the state that:

A.  The right of an individual to pursue a lawful occupa-

tion is a fundamental right.

B.  Where the state finds it is necessary to displace com-

petition, it will use the least restrictive regulation 

to protect consumers from present, significant, and 
substantiated harms that threaten public health and 

safety.

C.  Legislative leaders will assign the responsibility to 
review legislation and laws related to occupational 

regulations.

D.  (OPTIONAL) The governor will establish an ofÏce 
of antitrust and active supervision of occupational 

boards. The ofÏce is responsible for actively super-

vising the state’s occupational boards.

SECTION 2

Definitions

For the purposes of this chapter, the words defined in 
this section have the meaning given:

A.  Government certification. “Government certifica-

tion” means a voluntary, government-granted, and 

nontransferable recognition to an individual who 

meets personal qualifications related to a lawful 
occupation. Upon the government’s initial and 

continuing approval, the individual may use “gov-

ernment certified” or “state certified” as a title. A 
non-certified individual also may perform the lawful 
occupation for compensation but may not use the 

title “government certified” or “state certified.” In 
this chapter, the term “government certification” is 
not synonymous with “occupational license.” It also 
is not intended to include credentials, such as those 

used for medical-board certification or held by a 
certified public accountant, that are prerequisites to 
working lawfully in an occupation.

B.  Government registration. “Government registration” 
means a requirement to give notice to the govern-

ment that may include the individual’s name and 

address, the individual’s agent for service of pro-

cess, the location of the activity to be performed, 

and a description of the service the individual pro-

APPENDIX B: OCCUPATIONAL LICENSING REVIEW ACT

SUMMARY

The Occupational Licensing Review Act is 

model legislation that establishes the state 

policy for reviewing the regulation of occu-

pations, specifying criteria for government 

regulation to increase opportunities, promote 

competition, encourage innovation, protect 

consumers; establishing canons of statutory 

interpretation; creating a process to review 

criminal history to reduce offenders’ disquali-
fications from state recognition, and complying 
with federal and state antitrust laws.
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vides. “Government registration” does not include 
personal qualifications and is not transferable but it 
may require a bond or insurance.

  Upon the government’s receipt of notice, the indi-

vidual may use “government registered” as a title. 

A non-registered individual may not perform the 

occupation for compensation or use “government 

registered” as a title. In this chapter, “government 
registration” is not intended to be synonymous with 

“occupational license.” It also is not intended to 
include credentials, such as those held by a registered 

nurse, which are prerequisites to working lawfully in 
an occupation.

C. Lawful occupation. “Lawful occupation” means a 
course of conduct, pursuit or profession that includes 

the sale of goods or services that are not themselves 

illegal to sell irrespective of whether the individual 

selling them is subject to an occupational regulation. 

D.  Least restrictive regulation. “Least restrictive regula-

tion” means, from least to most restrictive,

1. market competition,
2. third-party or consumer-created ratings and 

reviews,

3. private certification,
4. voluntary bonding or insurance,

5.  specific private civil cause of action to remedy 
consumer harm,

6. deceptive trade practice act,

7.  mandatory disclosure of attributes of the specific 
good or service,

8.  regulation of the process of providing the specific 
good or service,

9.  regulation of the facility where the specific good 
or service is sold,

10. inspection,
11. bonding,
12. insurance,
13. government registration,
14. government certification,
15.  specialty occupational certification solely for  

medical reimbursement, and

16. occupational license

E.  Occupational license. “Occupational license” is a non-

transferable authorization in law for an individual 

to perform exclusively a lawful occupation for com-

pensation based on meeting personal qualifications 
established by the legislature. In an occupation for 
which a license is required, it is illegal for an individ-

ual who does not possess a valid occupational license 

to perform the occupation for compensation.

F.  Occupational regulation. “Occupational regulation” 
means a statute, rule, practice, policy, or other state 

law that allows an individual to use an occupational 

title or work in a lawful occupation. It includes gov-

ernment registration, government certification, and 
occupational license. It excludes a business license, 
facility license, building permit, or zoning and land 

use regulation except to the extent those state laws 

regulate an individual’s personal qualifications to 
perform a lawful occupation.

G.  Personal qualifications. “Personal qualifications” 
are criteria related to an individual’s personal back-

ground and characteristics. They may include one 

or more of the following: completion of an approved 

educational program, satisfactory performance on an 

examination, work experience, apprenticeship, other 

evidence of attainment of requisite knowledge and 
skills, passing a review of the individual’s criminal 

record, and completion of continuing education.

H.  Private certification. “Private certification” is a 
voluntary program in which a private organization 

grants nontransferable recognition to an individual 

who meets personal qualifications and standards 
relevant to performing the occupation as deter-

mined by the private organization. The individual 

may use a designated title of “certified” or other 
title conferred by the private organization.

I.  Specialty occupational certification solely for medical 
reimbursement. “Specialty occupational certification 
solely for medical reimbursement” means a non-

transferable authorization in law for an individual to 

qualify for payment or reimbursement from a govern-

ment agency for the non-exclusive provision of new 

or niche medical services based on meeting personal 

qualifications established by the legislature. A private 
health insurance company or other private company 

may recognize this credential. Notwithstanding this 

specialty certification, it is legal for a person regu-

lated under another occupational regulation to pro-
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vide similar services as defined in that statute for 
compensation and reimbursement. It is also legal for 
an individual who does not possess this specialty cer-

tification to provide the identified medical services 
for compensation, but the non-certified individual 
will not qualify for payment or reimbursement from 
a government agency.

SECTION 3

Sunrise Review of Occupational 
Regulations

A.  Sunrise analysis of legislation involving occupational 

regulations. The Speaker of the House of Represen-

tatives, the President of the Senate and the chair 

each relevant committee of the Legislature will 

assign to the _______ staff (hereafter “staff”) the 
responsibility to analyze proposals and legislation (1) 
to create new occupational regulations or (2) modify 

existing occupational regulations.

B.  Sunrise reviews. (a) The staff is responsible for 
reviewing legislation to enact or modify an occu-

pational regulation to ensure compliance with the 

policies in Section 1. 
 (b) The staff will require proponents to submit 
evidence of present, significant, and substantiated 
harms to consumers in the state. The staff also may 
request information from state agencies that contract 
with individuals in regulated occupations and others 

knowledgeable of the occupation, labor-market eco-

nomics, or other factors, costs and benefits.

 (c) The staff will determine if the proposed regulation 
meets the state’s policy in Section 2 of using the least 

restrictive regulation necessary to protect consumers 

from present, significant, and substantiated harms.

 (d) The staff’s analysis in (c) will employ a rebutta-

ble presumption that consumers are sufÏciently pro-

tected by market competition and private remedies, 

as listed in Section 2 subdivision D (1)-(4). The staff 
will give added consideration to the use of private 

certification programs that allow a provider to give 
consumers information about the provider’s knowl-

edge, skills and association with a private certifica-

tion organization.

 (e) The staff may rebut the presumption in (d) if it 
finds both credible empirical evidence of present, sig-

nificant and substantiated harm, and that consumers 
do not have the information and means to protect 

themselves against such harm. If evidence of such 
unmanageable harm is found, the staff will recom-

mend the least restrictive government regulation to 

address the harm, as listed in Section 2 subdivision 

D (5)-(16).

 (f) The staff will use the following guidelines to form 
its recommendation in (e). If the harm arises from:

1.  contractual disputes, including pricing disputes, 
staff may recommend enacting a specific civil 
cause of action in small-claims court or district 

court to remedy consumer harm. This cause of 

action may provide for reimbursement of the 

attorney’s fees or court costs, if a consumer’s 

claim is successful;

2.  fraud, staff may recommend strengthening 

powers under the state’s deceptive trade prac-

tices acts or requiring disclosures that will reduce 
misleading attributes of the specific good or ser-

vice;

3.  general health and safety risks, staff may recom-

mend enacting a regulation on the related pro-

cess or requiring a facility license;
4.  unclean facilities, staff may recommend requir-

ing periodic facility inspections;

5.  a provider’s failure to complete a contract fully 
or to standards, staff may recommend requiring 
the provider to be bonded;

6.  a lack of protection for a person who is not a 

party to a contract between providers and con-

sumers, staff may recommend requiring the pro-

vider have insurance;

7.  transactions with transient, out-of-state, or fly-
by-night providers, staff may recommend requir-

ing the provider register its business with the 

secretary of state;

8.  a shortfall or imbalance in the consumer’s knowl-
edge about the good or service relative to the pro-

vider’s knowledge (asymmetrical information), 

staff may recommend enacting government cer-

tification;
9.  an inability to qualify providers of new or high-

ly-specialized medical services for reimburse-

ment by the state, staff may recommend enacting 
a specialty certification solely for medical reim-
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bursement;

10.  a systematic information shortfall in which a rea-

sonable consumer of the service is permanently 

unable to distinguish between the quality of pro-

viders and there is an absence of institutions that 

provide guidance to consumers, staff may recom-

mend enacting an occupational license; and

11.   the need to address multiple types of harm, staff 
may recommend a combination of regulations. 

This may include a government regulation com-

bined with a private remedy including third-

party or consumer-created ratings and reviews, 

or private certification.
 (g) The staff’s analysis of the need for regulation in

(e) will include the effects of legislation on oppor-

tunities for workers, consumer choices and costs, 

general unemployment, market competition, gov-

ernmental costs, and other effects.

 (h) The staff’s analysis of the need for regulation in

(e) also will compare the legislation to whether and 

how other states regulate the occupation, including 

the occupation’s scope of practice that other states 

use, and the personal qualifications other states 
require.

 (i) The staff will report its findings and recommenda-

tions to the initial and subsequent committees that 
will hear the legislation. The report will include rec-

ommendations addressing:

1. the type of regulation, if any;
2. the requisite personal qualifications, if any; and
3. the scope of practice, if applicable.

 (j) The staff also may comment on whether and 
how much responsibility the legislation delegates 

to a licensing board to promulgate administrative 

rules, particularly rules relating to establishing (a) 

the occupation’s scope of practice or (b) the personal 

qualifications required to work in the occupation. 
The comment may make legislators aware of expo-

sure to antitrust litigation that the legislation may 

cause because of excessive or ambiguous delegation 

of authority to licensing boards to engage in admin-

istrative rulemaking.

(k) The staff shall submit its report to the chair of 
each relevant committee no less than nine months 

after the staff receives the request for analysis.

 (l) The staff will make its report publicly available 
and post it on a state website.

C.  Rule. The House of Representatives and the Senate 
will each adopt a rule requiring a committee consid-

ering legislation to enact or modify an occupational 

regulation to receive the staff’s analysis and recom-

mendations in subdivision 2 prior to voting on the 

legislation.

D.  Limitations. Nothing in Section 3 shall be construed 
(1) to preempt federal regulation or (2) to require a 
private certification organization to grant or deny 
private certification to any individual.

SECTION 4

Sunset Review of Occupational 
Licenses

A.  Sunset analysis of existing occupational licenses. 

(a) Starting on [DATE], the Speaker of the House of 
Representatives, the President of the Senate and the 
chair of each relevant committee of the legislature 

will assign to the _______ staff (hereafter “staff”) 
the responsibility to analyze existing occupational 

licenses.

 (b) Each relevant committee of the legislature is 

responsible for reviewing annually approximately 20 

percent of the current occupational licenses under 

the committee’s jurisdiction. The committee chair 
will select the occupational licenses to be reviewed 

annually.

 (c) Each relevant committee of the legislature will 

review all occupational licenses under the commit-

tee’s jurisdiction within the subsequent five years and 
will repeat such review processes in each five-year 
period thereafter. 

B.  Criteria. The staff will use the criteria in Section 
3 paragraphs 2(b)-(h) to analyze existing occupa-

tional licenses. The staff also may consider research 
or other credible evidence whether an existing reg-

ulation directly helps consumers to avoid present, 

significant and recognizable harm.

C.  Sunset reports. (a) Starting [DATE], the staff will 
report annually the findings of its reviews to the 
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Speaker of the House of Representatives, the Presi-
dent of the Senate, Chairs of each relevant commit-
tee, the Governor, and the Attorney General. In its 
report, the staff will recommend the legislature enact 
new legislation that:

1. repeals the occupational licenses,
2.  converts the occupational licenses to less restric-

tive regulations in Section 2 subdivision D,
3.  instructs the relevant licensing board or agency 

to promulgate revised regulations reflecting the 
legislature’s decision to use a less restrictive 

alternatives to occupational licenses;

4.  changes the requisite personal qualifications of 
an occupational license;

5.  redefines the scope of practice in an occupational 
license; or

6.  reflects other recommendations to the legisla-

ture.

 (b) The staff also may recommend that no new leg-

islation is enacted.

 (c) The staff will make its report publicly available 
and post it on a state website.

D.  Limitations. Nothing in Section 4 shall be construed 
(1) to preempt federal regulation, (2) to authorize the 
staff to review the means that a private certification 
organization uses to issue, deny or revoke a private 

certification to any individual, or (3) to require a 
private certification organization to grant or deny 
private certification to any individual.

SECTION 5

Interpretation of Statutes  
and Rules

In construing any governmental regulation of occupa-

tions, including an occupational licensing statute, rule, 

policy or practice, the following canons of interpretation 

are to govern, unless the regulation is unambiguous:

1.  Occupational regulations will be construed and 
applied to increase economic opportunities, promote 

competition, and encourage innovation;

2.  Any ambiguities in occupational regulations will be 

construed in favor of workers and aspiring workers 

to work; and

3.  The scope of practice in occupational regulations is 

to be construed narrowly to avoid burdening indi-

viduals with regulatory requirements that only have 
an attenuated relationship to the goods and services 

they provide.

SECTION 6

A Review of a Criminal Record

A.  Fundamental right. The right of an individual to 

pursue a lawful occupation is a fundamental right.

B.  Application. Notwithstanding any other law, a board, 

agency, department or other state agency (hereafter 

“board”) will use only this chapter to deny, diminish, 

suspend, revoke, withhold or otherwise limit state 

recognition because of a criminal conviction.

C.  No automatic bar. A board will not automatically 
bar an individual from state recognition because of 

a criminal record but will provide individualized con-

sideration.

D.   Information from a criminal record to be consid-

ered. A board may consider only a conviction of a 

non-excluded crime that is a felony or violent mis-

demeanor.

E.  Excluded information from a criminal record. A 

board will not consider:

1.  a deferred adjudication, participation in a diver-

sion program, or an arrest not followed by a con-

viction;

2.  a conviction for which no sentence of incarcera-

tion can be imposed;

3.  a conviction that has been sealed, annulled, dis-

missed, expunged or pardoned;

4. a juvenile adjudication;
5. a non-violent misdemeanor; or
6.  a conviction for which the individual’s incarcer-

ation ended more than two years before the date 

of the board’s consideration except for a convic-

tion of:

  (a) felony crime of violence pursuant to statute 

section _____;

  (b) a felony related to a criminal sexual act pur-

suant to statute section ______; or

  (c)  a felony related to a criminal fraud or embez-

zlement pursuant to statute section ______.



15

F.  Rule of lenity. (a) Any ambiguity in an occupational 
regulation relating to a board’s use of an individual’s 

criminal record will be resolved in favor of the indi-

vidual. 

  (b) The board will not use a vague term in its consid-

eration and decision including:

1. good moral character;
2. moral turpitude; or

3. character and fitness

G. Included information. The board will consider the 
individual’s current circumstances including:

1.  the age of the individual when the individual 
committed the offense;

2. the time since the offense;
3. the completion of the criminal sentence;

4. a certificate of rehabilitation or good conduct;
5.  completion of, or active participation in, rehabil-

itative drug or alcohol treatment;

6.  testimonials and recommendations including a 

progress report from the individual’s probation 

or parole ofÏcer;
7. other evidence of rehabilitation;

8. education and training;
9. employment history;
10. employment aspirations;
11. the individual’s current family responsibilities;
12. whether the individual will be bonded in the 

occupation; and

13. other information that the individual submitted 
to the board.

H.  Hearing. The board will hold a public hearing, should 
the individual request one, pursuant to section 
_____ of the state’s administrative procedure act.

I.  Totality of the circumstances test. (a) The board 
may deny, diminish, suspend, revoke, withhold or 

otherwise limit state recognition only if the board 

determines:

1.  the state has an important interest in the reg-

ulation of a lawful occupation that is directly, 

substantially and adversely impaired by the indi-

vidual’s non-excluded criminal record as miti-

gated by the individual’s current circumstances 

in subdivision G, and

2. the state’s interest outweighs the individual’s 

fundamental right to pursue a lawful occupation.

  (b) The board has the burden of making its deci-

sion by clear and convincing evidence.

J.  Appeal. The individual may appeal the board’s deci-
sion as provided for in section _____ of the state’s 

administrative procedure act.

SECTION 7

Petition for Board Determination 
Prior to Obtaining Personal  
Qualifications

A.  Petition. An individual with a criminal record may 

petition a board at any time, including before obtain-

ing any required personal qualifications, for a decision 
whether the individual’s criminal record will disqual-
ify the individual from obtaining state recognition.

B.  Content. The individual will include in the petition 
the individual’s criminal record or authorize the 

board to obtain the individual’s criminal record.

C.  Determination. The board will make its decision 
using the criteria and process in Section 3.

D.  Decision. The board will issue its decision no later 
than 60 days after the board receives the petition or 

no later than 90 days after the board receives the 
petition if a hearing is held. The decision will be in 

writing and include the criminal record, findings of 
fact and conclusions of law.

E.  Binding effect. A decision concluding that state rec-

ognition should be granted or granted under certain 

conditions is binding on the board in any later ruling 

on state recognition of the petitioner unless there is 

a relevant, material and adverse change in the peti-

tioner’s criminal record.

F.  Alternative advisory decision. If the board decides 
that state recognition should not be granted, the 

board may advise the petitioners of actions the peti-

tioner may take to remedy the disqualification.

G.  Reapplication. The petitioner may submit a revised 
petition reflecting completion of the remedial actions 
before a deadline the board sets in its alternative 

advisor decision.

H.  Appeal. The petitioner may appeal the board’s deci-
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sion as provided for in section ______ of the state’s 

administrative procedure act.

I.  Reapply. The petitioner may submit a new petition 
to the board not before one year following a final 
judgment on the initial petition or upon obtaining 
the required personal qualifications, whichever is 
earlier.

J.  Cost. The board may charge a fee to the petitioner to 
recoup its costs not to exceed $100 for each petition.

SECTION 8

Reporting

(a) The Department of ___________ will establish an 
annual reporting requirement of the:

 1.  number of times that each board acted to deny, 
diminish, suspend, revoke, withhold or otherwise 

limit state recognition from a licensed individual 

because of a criminal conviction;

2.  offenses for which each board acted in subpara-

graph 1;
3.  number of applicants petitioning each board 

under Section 4,

 4.  numbers of each board’s approvals and denials 

under Section 4,

5.  offenses for which each board approved or denied 
petitions under Section 4, and

 6. other data the Department determines.
(b) The Department will compile and publish annually 
a report on a searchable public website.

SECTION 9

Limitations

(a) Nothing in this chapter shall be construed to change 

a board’s authority to enforce other conditions of state 

recognition, including the personal qualifications 
required to obtain recognition or compliance with other 
regulations.

(b) Nothing in this chapter shall be construed to 

require a private certification organization to grant 
or deny private certification to any individual. 

 

SECTION 10

O�ce of Antitrust and Active 
Supervision of Occupational 
Boards

A.  Antitrust law. By establishing and executing the pol-

icies in Section 1, the state intends to ensure that 
occupational boards and board members will avoid 

liability under federal antitrust laws.

B.  Active Supervision. To help execute the policies, the 

governor will establish the OfÏce of Antitrust and 
Active Supervision of Occupational Boards.

C.  Responsibility. The ofÏce is responsible for the active 
supervision of the state’s occupational boards to 

ensure compliance with Section 1, the applicable 
licensing statutes, and federal and state antitrust 

laws. Active supervision requires the ofÏce to play a 
substantial role in the development of boards’ rules 

and policies to ensure they (a) benefit predominantly 
consumers and (b) do not benefit unreasonably or 
serve merely private interests of providers who the 

boards regulate.

D.  Approval. The office will exercise control over 
boards’ processes and substantive actions to ensure 

they are consistent with Section 1, the applicable 
licensing statutes, and federal and state antitrust 

laws. The ofÏce must review, and approve or reject 
any proposed board rule, policy, enforcement, or 

other regulatory action prior to it being adopted or 

implemented. The ofÏce’s approval must be explicit; 
silence or failure to act will not be deemed approval.

E.  Personnel. The ofÏce personnel must be indepen-

dent of boards. A government or private attorney 

who provides general counsel to a board will not also 

serve in the ofÏce.

F.  Cost Allocation. The ofÏce may assess its costs on 
each board for the services of active supervision. 

Each board may recoup the assessment by increas-

ing the fees paid by license holders.

SECTION 11

E�ective Date

This chapter is effective on [DATE].
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